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COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE BILL 2005 
Committee 

Resumed from 12 September.  The Deputy Chairman of Committees (Hon Ray Halligan) in the chair; Hon Kate 
Doust (Parliamentary Secretary) in charge of the bill.  
Progress was reported after clause 24 had been agreed to. 
Clause 25:  Minister may give directions - 
The DEPUTY CHAIRMAN:  The first item on issue 8 of the supplementary notice paper appears to be an 
indication from Hon Giz Watson that she will oppose the clause.   

Hon GIZ WATSON:  Since placing that item on the supplementary notice paper, I have had further discussions 
with the parliamentary secretary.  I believe that my concerns on clause 25 will be addressed by way of an 
amendment standing in the name of the parliamentary secretary.  That is the next item for discussion.  I will save 
the remainder of my comments for the debate on that amendment.   

Hon KATE DOUST:  I move - 

Page 13, line 14 - To delete “exceptional circumstances” and insert instead - 

reasonable grounds 

After discussions with Hon Giz Watson this afternoon, the government understands her concerns about this 
clause.  Perhaps there was a bit of misunderstanding about how broad the directions may have been.  It is 
intended that the types of directions that the minister may give to the commissioner will be more about general 
policy.  For example, the minister may ask the commissioner to provide policy information on how to organise 
flight tickets, the employment practices in that office or how to engage a preferred IT organisation to set up a 
new office.  They would be very general, more administrative-type directions.  The minister would not be 
directing the commissioner to follow a particular policy in the type of inquiry or advocacy line that he or she 
might take with children.  It would be more guidance than direction.  Whilst the minister may give written 
directions to the commissioner about general policy matters, we are seeking to remove the words “exceptional 
circumstances” and replace them with “reasonable grounds”.  If the commissioner has reasonable grounds, he or 
she does not have to follow that policy direction.  We hope that the substitution of those words will 
accommodate and satisfy Hon Giz Watson’s concerns about this clause.   

Hon BARBARA SCOTT:  The issue of giving direction to a commissioner is of paramount importance to the 
opposition.  I want to place some remarks on the parliamentary record in relation to this clause.  When the new 
amendment comes forward, I will look at that as well.  The minister may give directions to the commissioner.  
Where the commissioner may consider a policy of a government agency or a non-government agency unfairly 
discriminates against children or young people by reason only of that state, the commissioner may request that 
the agency alter or abandon the policy.  The opposition is concerned about a minister being able to direct a 
commissioner.  It gets to the heart of the independence of a commissioner when a minister may direct a 
commissioner.  It is important that members in the chamber understand that the ability of a minister to give 
directions will take away the independence of the commissioner.  I am happy to hear from Hon Giz Watson the 
arguments that have led her to move away from the original agreement on this clause, in defence of how the 
commissioner will retain independence while being directed by the minister.   

Hon GIZ WATSON:  The model proposed by the government is a fundamental issue.  We understand the 
commissioner will operate under ministerial direction.  It is the desire of the Greens and the opposition for the 
commissioner to have independence from that.  I am willing to support this amendment because the 
commissioner should have the power to refuse a direction by a minister on a general policy to be followed.  This 
amendment makes that point.  As the clause stands at the moment, the commissioner would have to make a case 
of exceptional circumstances for not complying with the direction of a minister.  Because the amendment will 
replace “exceptional circumstances” with “reasonable grounds”, a much lower threshold, the commissioner 
would be able to argue that there are no reasonable grounds for him to follow the direction of the minister.  I 
realise that this does not suit the opposition’s position.  However, we are trying to steer a course between 
maintaining a commitment to this bill from the government while, at the same time, ensuring that the powers of 
the commissioner are adequate so that the minister cannot direct the commissioner under this clause.  If the 
amendment is passed, subclause (3) will state - 

The Commissioner must comply with a direction under subsection (1) unless, in the Commissioner’s 
opinion, - 

The power is with the commissioner - 
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there are reasonable grounds for not complying with the direction. 

Therefore, under the subclause if amended, the minister will be able to seek to give direction but if the 
commissioner believed that there were reasonable grounds not to comply with the direction, the commissioner 
could say, “No, thank you.”  In our view, this is a significant amendment and the Greens are willing to allow this 
clause to stand with those words changed. 

Hon BARBARA SCOTT:  If the words in the subclause are changed by the passage of the amendment, what 
guarantee will we have that the minister will not be able to direct the commissioner to do an investigation?  How 
will the deletion of the words “exceptional circumstances” and the insertion of “reasonable grounds” guarantee 
that? 

Hon KATE DOUST:  Subclause (2) states - 

A direction must not be given under subsection (1) in respect of a particular matter. 

That guarantees that the minister cannot give a direction to conduct a particular inquiry.  This clause is about 
giving general directions on administrative matters.  However, as Hon Giz Watson said, if the commissioner 
does not want to follow the direction, he will only have to say that, because of this reason or that reason, he will 
not comply.  The commissioner will have a choice; he will not have to follow that direction.  The amendment 
will take the pressure off the commissioner so that he can say no without any difficulty. 

Hon BARBARA SCOTT:  Clause 25(1) states that the minister may give directions.  However, the amendment 
will change the words “exceptional circumstances” in line 14 of page 13 to “reasonable grounds”.  The 
commissioner’s relationship with the minister under this legislation is very important.  Is the minister telling me 
that the replacement of “exceptional circumstances” with “reasonable grounds” will provide the commissioner 
with the ability to not take direction from the minister? 

Hon KATE DOUST:  I might add that this clause, “Minister may give directions”, has been framed with similar 
wording to a section in the State Records Act 2000 under part 8, division 2, “Relationship with the Minister”, 
except that under the State Records Act other commissioners do not have the same flexibility to say no to the 
minister.  However, in this bill we are making it much easier for the commissioner to say no to the minister.   

Hon BARBARA SCOTT:  I thank the parliamentary secretary for that explanation.  I think the opposition will 
be satisfied with that, although it was going to move to delete the whole of the clause and replace it.  I agree with 
what Hon Giz Watson said.  However, this has been done over the dinner break, and I think it will now give the 
commissioner the power to not accept direction from the minister if there are reasonable grounds to not accept 
direction.  We have a major concern with a minister directing the commissioner to do things.  If the 
commissioner were an independent parliamentary commissioner such as the Ombudsman, the minister could not 
direct him.  However, this sounds like a reasonable compromise. 

Hon MURRAY CRIDDLE:  I have listened to the comments that have been made.  I used to be a minister and I 
did not like anybody telling me what to do, quite frankly, especially when I was responsible.  Where does the 
responsibility start and finish in this case?  The parliamentary secretary referred to another piece of legislation 
under which the minister was still responsible, as I understand it, but in this case the minister will not be 
responsible.  Will the minister be responsible to Parliament?  I understand that a report will come to the 
Parliament, for which the commissioner will be responsible.  Subclause (2) states - 

A direction must not be given under subsection (1) in respect of a particular matter. 

Can the parliamentary secretary give me an example of “a particular matter”? 

Hon KATE DOUST:  A particular matter would be a particular inquiry or a particular line of inquiry.  The type 
of direction on which this clause is focused is a general policy direction.  It really relates to the giving of 
guidance.  We have talked about “direction” being too strong a word.  However, it is in the clause and we have 
decided not to change it but to make it easier for the commissioner to say no.  What was the other question? 

Hon Murray Criddle:  Who is ultimately responsible? 

Hon KATE DOUST:  The minister. 

Hon Murray Criddle:  How can the minister be responsible if somebody else is making the decisions? 

Hon KATE DOUST:  Subclause (5) states - 

The Minister must cause the text of a direction under subsection (1) to be laid before each House of 
Parliament, or dealt with under section 58, - 

To which we will come shortly - 
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within 14 days after the direction is given. 

The minister would therefore present that to the Parliament.  The commissioner would have to give reasons for 
the refusal.  If the minister gave a direction about a policy in the office of the commissioner and the 
commissioner said that he would not follow the direction because of whatever reason and he provided that 
reason - the refusal - the commissioner would table the report to the Parliament within 14 days of that refusal.   

Hon MURRAY CRIDDLE:  I want to work out where we will end up and who will be ultimately responsible.  
Is the ultimate responsibility with the commissioner; yes or no? 

Hon Kate Doust:  I am sorry, could you repeat that? 

Hon MURRAY CRIDDLE:  Is the ultimate responsibility of reporting to Parliament the responsibility of the 
commissioner? 

Hon KATE DOUST:  The minister will table in the Parliament a report about the direction that he or she gave 
to the commissioner.  If the commissioner refused a direction, he or she would table that report in the Parliament.  
I understand that the commissioner will report to Parliament within three months after 30 June.  Therefore, the 
commissioner would table a report once a year, and if the commissioner had refused a direction of the minister, 
the commissioner’s reasons would be set out in that report.  Therefore, the minister will table a report on the 
direction that he or she gave.  The commissioner will table a general report once a year, and in that report would 
be comments about why the commissioner refused to follow a direction. 

Hon BARBARA SCOTT:  The opposition has a problem with the minister being able to direct the 
commissioner, as an officer of the Parliament.  Subclause (3) reads - 

The Commissioner must comply with a direction under subsection (1) unless, in the Commissioner’s 
opinion, there are exceptional circumstances -  

If the amendment were passed, “exceptional circumstances” would be changed to “reasonable grounds” - 

for not complying with the direction. 

The proposed change to “reasonable grounds” looks reasonable to me.  Our concern is that a minister may direct 
a commissioner to do a range of things.  We have used the phrase about the commissioner being overwhelmed 
quite a lot in this debate, rather than the commissioner conducting an investigation of his or her own accord, 
acting as a truly independent, transparent officer who is answerable to the Parliament and is able to scrutinise a 
government department.  Is there any level of support for the argument that when the minister gives a written 
direction to the commissioner to conduct a particular inquiry, those inquiries may overwhelm the commissioner? 

Hon KATE DOUST:  This is not giving the commissioner a direction to conduct an inquiry; this is the minister 
giving a direction to the commissioner on general policy to be followed in the performance of the 
commissioner’s functions.  As I said earlier, it is more to do with the administrative-type policies that the 
minister would like to be in place in the commissioner’s office.  For example, the minister might say, “We would 
prefer you to look at Joe Bloggs’ information technology company as the preferred provider for your office”, or 
the minister might say, “Listen; the government prefers that you use Kelloggs airlines if you want to travel.”  
The commissioner might say, “That’s very nice, and thank you very much for that advice, but we think XYZ 
flights are better, because they are cheaper and we save money”, or, “We think somebody else’s IT provider will 
give us better service.  Thanks for your direction, but we believe that we have another alternative and we’ll go 
down that path.”  That is the commissioner saying, “Thanks for that direction in these types of general policy 
areas, but, no thanks, we’ll do what suits us.”  It is general policy; it is not about conducting individual inquiries.   

Hon BARBARA SCOTT:  Where in the changes does it say that this applies only to general policy?  
Subclause (3) states - 

The Commissioner must comply with a direction under subsection (1) unless, in the Commissioner’s 
opinion, there are exceptional circumstances . . .  

Where does it say that we are talking about only office procedure or whatever?  What will happen if the 
commissioner decides to investigate the Department of Health or the Department for Community Development 
over a particular incident, and the minister directs that the commissioner not do that? 

Hon KATE DOUST:  The minister cannot direct the commissioner to not follow that line of inquiry.  
Subclause (1) refers to general policy.  It states - 

The Minister may give written directions to the Commissioner as to the general policy to be followed in 
the performance of the Commissioner’s functions. 

Subclause (3) states - 
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The Commissioner must comply with a direction under subsection (1) - 

That refers to general policy - 
unless, in the Commissioner’s opinion, there are -  

If the amendment is passed, it will read - 
reasonable grounds for not complying with the direction. 

Hon GIZ WATSON:  I will perhaps try to assist with this.  Shortly, we will deal with part 5, which relates to 
special inquiries.  The member will see that there is no restriction under the provisions in that part.  In fact, an 
amendment to clause 28(2) will be moved to further reduce the role of the minister regarding special inquiries.  I 
guess I am seeking to assure the member that this part does not deal with inquiries.  In fact, inquiries are dealt 
with in some detail a little later in the bill.  In part 5, clause 28(2) states - 

The Commissioner must consult with the Minister before conducting a special inquiry. 

There is an amendment on the supplementary notice paper to that subclause to lessen the minister’s connection.  
I am trying to assure the member that this part of the bill does not affect the commissioner’s ability to exercise 
those powers of inquiry.  That is my understanding. 

Hon NORMAN MOORE:  Clause 25(1) refers to general policy.  There is no definition in this bill of general 
policy.  General policy is what governments decide from day to day.  The government’s policy on all sorts of 
things is published, and we read about it.  Governments make policies about all sorts of matters, which would be 
regarded as being general policy.  It may well be that the general policy of the government in respect of the 
children’s commissioner is that the children’s commissioner will not under any circumstances be entitled to look 
at DCD, the health department or anything else.  The government might just say that it is the policy of the 
government that the children’s commissioner will not be permitted to inquire into the activities of a government 
agency.  That could be a general policy.  There is nothing to stop that being a general policy.  As I read it, this 
clause means - I must say that I have not studied this bill in the detail that the parliamentary secretary has - that 
general policy is what governments determine from time to time, from day to day, and sometimes from minute to 
minute, depending on the circumstances.  The general policy could be anything that the government wants it to 
be, and the government would then impose that general policy restriction on the commissioner to suit its own 
circumstances. 
I would like the parliamentary secretary to give a bit more thought to the meaning of general policy, rather than 
simply saying that it depends on the decision that is made about which airline will be used to fly the staff around.  
That may be part of general government policy, but general government policy is not constrained to that sort of 
thing.  It can be whatever the government wants it to be.  Bearing in mind the way in which the government is 
pursuing this bill, and its absolute determination to ensure that the children’s commissioner will not operate as an 
independent individual, one can only assume that general policy down the track will be that the commissioner 
will not do the things that the government does not want him or her to do, and the government will write a letter 
to the commissioner telling the commissioner, “This is the government’s general policy.  The government’s 
general policy is that you will not engage in these sorts of activities.”  That is the policy of the government.  I am 
not in the slightest bit enthused about what the parliamentary secretary is telling the chamber, if she is trying to 
give us the impression that somehow the children’s commissioner will have the capacity to operate 
independently.  However, the government will not agree to allow the commissioner to operate independently 
under the legislation, and it is putting in these requirements.  I suspect that the government will use whatever 
general policy directive it wants to ensure that the commissioner does exactly what the government wants the 
commissioner to do, or does not do what the government does not want the commissioner to do, whenever it 
suits the government. 

Hon BARBARA SCOTT:  The difficulty with the opposition’s position on this amendment is, as Hon Norman 
Moore has said, that our preference is to support the proposal of the Greens to oppose the clause.  I understand 
that further in the debate an amendment will be moved to establish a standing committee of Parliament that will 
have quite significant powers.  Will the powers of the standing committee override the powers of the minister?  I 
liken it to the Joint Standing Committee on the Corruption and Crime Commission, which cannot direct the 
Corruption and Crime Commissioner.  Will this amendment give the opposition sufficient comfort that the 
minister may not direct the children’s commissioner on the areas into which the commissioner may inquire?  The 
crux of the bill for the opposition is whether the minister of the day, whether it be the Minister for Community 
Development, Health or Education and Training, may direct the children’s commissioner on the line of inquiry 
that he or she may conduct.  If the amendment to establish a standing committee is agreed to, what powers will 
that committee have to override the minister’s power? 
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The DEPUTY CHAIRMAN (Hon Ray Halligan):  The issue of the standing committee will be discussed at a 
later stage.  It has no relevance to this clause. 
Hon BARBARA SCOTT:  I accept that.  However, the opposition was going to support the first amendment to 
clause 25 listed on the supplementary notice paper in the name of Hon Giz Watson to oppose the clause, which 
would have removed the minister’s oversight and, eventually, replaced it with the oversight of a standing 
committee.  I think it is relevant that I ask at this point in the debate whether the parliamentary secretary can tell 
us what powers that standing committee will have. 

The DEPUTY CHAIRMAN:  No, I am sorry; that is not relevant to the clause members are debating.  The 
member mentioned that at a later stage we will debate an amendment that seeks to establish a standing 
committee, and that is the time for that debate to take place. 

Hon NORMAN MOORE:  I do not wish to be argumentative, and I certainly would never argue with you about 
an issue such as this, Mr Deputy Chairman.  However, I think that Hon Barbara Scott is trying to find out what 
will happen in the event that this clause is not defeated or is only slightly amended, bearing in mind that this 
clause relates to the minister’s powers.  How members might vote on this clause has an element of relevance to 
what the parliamentary committee might be able to do, if one is agreed to at a later stage of the debate.  I would 
feel more comfortable with clause 25 if the government could tell me what might be the powers of the 
parliamentary committee, if one were established.  That is why I argue, with all due respect, that there is a 
relationship between the two issues.  As I have said, I would be more inclined to agree to oppose clause 25, as is 
proposed by the Greens (WA), if I thought that down the track we would establish some other mechanism that 
might have some control or influence over what the commissioner will be able to do, as opposed to the minister 
simply having total power.  It would be very helpful if the parliamentary secretary could give some indication of 
the powers that the parliamentary committee might have in the context of the minister giving directions to the 
commissioner. 

The DEPUTY CHAIRMAN:  I understand that members may have a concern about what might happen, but 
members are aware that they are in a position to move further amendments, depending on what transpires with 
this clause.  Although I am still of the belief that there is a time and place to argue about each of those issues, if 
the parliamentary secretary wished to provide an opinion, I am sure that members would be happy to listen to it. 

Hon BARBARA SCOTT:  Perhaps there is a resolution to this issue.  The amendment to insert new part 7 seeks 
to establish a standing committee.  Is it possible to defer discussion on this clause until after we have dealt with 
the amendment to insert new part 7? 

Hon KATE DOUST:  I will go through it again.  Members have raised issues about the independence of the 
commissioner.  Clause 24, “Independence of Commissioner”, clearly states -  

Except as provided in this Act, the Commissioner is not subject to direction by the Minister or any other 
person in the performance of the Commissioner’s functions. 

Clause 18 of the bill clearly sets out the proposed functions of the commissioner, and the number one function is 
to advocate on behalf of children and young people.  The commissioner will be independent and will not be 
subject to direction by the minister.  Hon Giz Watson framed it very well when she said that clause 25 seeks to 
lower the threshold for the commissioner so that if he or she does not like a particular direction about general 
policy, the commissioner can say no.  The clauses on ministerial direction and the relationship between the 
minister and the commissioner have been adapted from the State Records Act 2000, which, I remind members, 
was a Liberal government act. 

Hon Norman Moore interjected. 

Hon KATE DOUST:  Let me finish.  The provisions of the State Records Act allowing ministers to give 
direction to the Auditor General and the Ombudsman do not allow those office holders to say no to direction.  
However, the government is saying that it is quite relaxed about the commissioner saying no to the minister 
when the minister has given the commissioner a direction about general policy.  The provision in the State 
Records Act also refers to general policy, but under that act, the Ombudsman and the Auditor General cannot say 
no to a direction from the minister about general policy. 

On the issue of the minister giving direction about a particular inquiry, clause 28 in part 5 of the bill - which we 
will hopefully get to - specifically refers to the establishment of a special inquiry.  The commissioner, on his or 
her initiative or at the request, not the direction, of the minister, may conduct a special inquiry.  There is nothing 
in the bill to prevent the commissioner from conducting an inquiry into systemic problems in the Department for 
Community Development or other agencies.  The commissioner could do so on his or her initiative.  Nothing 
will prevent the commissioner from conducting his or her own inquiry. 
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Hon NORMAN MOORE:  It seems to me that if the minister gave a direction to the commissioner under 
clause 25(1) that it was the government’s general policy that there would be no inquiries into any government 
agency, that direction would be binding on the commissioner, except under clause 25(4), under which the 
commissioner might say that he or she would not do it and then give reasons for that decision.  However, I 
suspect that any commissioner who gave reasons that there should be an inquiry into DCD, regardless of the 
minister’s direction, would get a five-year term and that would be it.  This provision is about how governments 
are able to influence the outcomes that they want.  The government cannot influence the outcomes of the Auditor 
General or Ombudsman, because they operate on their own volition.  This particular commissioner will be well 
and truly constrained by the minister of the day, even though the government is including these weasel words to 
give the impression that the commissioner will be independent.  The government refuses to delete the clause to 
give the commissioner total independence.  The government is, on the one hand, trying to make out that the 
commissioner will be independent but, on the other hand, it is including an amendment which says what the 
commissioner can or cannot do.  The government should either make the commissioner independent or say that 
he or she cannot do anything.  It should not include this amendment which has been written in such a way that a 
commissioner who wanted more than one term in office would not have the slightest inclination to resist a 
directive given by the minister under clause 25(1).   

Hon BARBARA SCOTT:  I support the remarks by Hon Norman Moore.  I ask the parliamentary secretary 
whether there is a similar clause that replicates subclause (1) - I do not have the information because this 
amendment was drafted in the dinner break - in the Ombudsman and Auditor General’s legislation providing that 
the minister may give directions; that is, the minister may give directions to the Auditor General on the general 
policy to be followed in the performance of the Auditor General’s function?   

Hon KATE DOUST:  I understand that there is no provision for ministerial direction to the Ombudsman.   

Hon Norman Moore:  In respect of what?   
Hon BARBARA SCOTT:  Therein lies the answer that the opposition has been looking for.  The bill states at 
subclause (3), line 12, that the commissioner must comply with a direction unless, in the commissioner’s 
opinion, there are reasonable grounds for not complying.  We have grave concerns about this difference in the 
operation of a commissioner for children, who we want to be an independent person with the powers of the 
Ombudsman, without being subject to the directions of the minister.   
The DEPUTY CHAIRMAN (Hon Ray Halligan):  Before we continue, members will be aware, having made 
mention of the standing committee under proposed new part 7, that it is entirely up to them if they wish to move 
the postponement of the debate on clause 25 until after the debate on part 7.   
Hon BARBARA SCOTT:  Thank you for the opportunity.  That is what I alluded to.  I move - 

That debate on clause 25 be postponed until after debate on new part 7.  
By postponing debate on this clause, we will have the opportunity to look at the powers of the standing 
committee under proposed part 7 of the bill.   
Hon GIZ WATSON:  I understand why the member wants to do that.  The amendment in relation to new part 7 
is in the member’s name.  The amendment states that the functions and powers of the standing committee are to 
be determined by agreement between the houses, and are not justiciable.  The member’s proposed amendment 
gives broad powers to that committee, as yet to be defined by the houses.  I do not know how that would impinge 
on this.  If that amendment stands, the houses of the Parliament will decide on the powers of that standing 
committee.  Hon Barbara Scott has the cards in her hand.  It will not affect this particular part, if members can 
follow my logic.  There is no point in deferring the vote on this clause until after debate on proposed new part 7, 
because that amendment, as it is drafted, gives the standing committee broad powers.   
Hon BARBARA SCOTT:  I appreciate Hon Giz Watson’s comments.  In the previous debate we deferred 
issues that were not clear to some parties.  There is no guarantee that my proposed new part 7 will be passed.  I 
request the cooperation of members in the spirit that I gave it last night, so that we defer a vote on this clause 
until we have dealt with proposed new part 7.   
Question put and negatived.  
Hon NORMAN MOORE:  I just called for a copy of the Parliamentary Commissioner Act 1971 to find the 
relationship between the Ombudsman and the minister.  I am struggling to find the clause that gives the minister 
the power to give directions to the Parliamentary Commissioner.   
Hon Kate Doust:  I said it does not.   
Hon NORMAN MOORE:  I thought the parliamentary secretary said it did.   
Hon Kate Doust:  I referred to the State Records Act.   
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Hon NORMAN MOORE:  I misunderstood the parliamentary secretary.  I thought she said that the Auditor 
General and the Ombudsman had sections in their acts that allowed ministers to give them directions.  In other 
words, there is no provision in those two acts for the minister to direct the commissioners.   
Hon KATE DOUST:  There is provision in the State Records Act to give directions, and the Auditor General 
and the Ombudsman comprise the State Records Commission.  There is provision in that act.  There is no 
provision for that in the act the member is currently looking at.   
Hon NORMAN MOORE:  I thank the parliamentary secretary for that.  We are talking about the relationship 
between the Commissioner for Children and Young People and that person’s minister, and I am comparing that 
to the relationship between the Ombudsman and the Auditor General and his or her minister, not the State 
Records Commissioner.  I am talking about the functions and roles of the Ombudsman and Auditor General and 
comparing them to the functions and role of the children’s commissioner.  Hon Barbara Scott has been arguing 
long and hard, and I support her, that the children’s commissioner should have a similar function, role and 
independence to that of the Ombudsman and the Auditor General, and we think that is appropriate.  Part 4 of the 
bill is headed “Relationship with the Minister”.  Clause 24, which we have discussed, is headed “Independence 
of Commissioner” and it states that the minister is independent except as provided in the proposed act.  Half a 
page of clause 25 is devoted to reducing the independence of the commissioner.  As I have argued, under clause 
25(1) the minister may give written directions to the commissioner on the general policy to be followed in the 
performance of the commissioner’s functions.  Clause 18 outlines the commissioner’s functions and it refers to 
all the things that the commissioner does in respect of children; not in respect of which airline is used or how the 
office is run, but in respect of what to do as the commissioner for children.  The government’s general policy in 
the functions of the commissioner are the areas in which the government may direct the commissioner, under the 
general policy provision, to do something or not to do something.  It must relate to the functions of the 
commissioner, which are the things that the commissioner does in respect of children.  The government is trying 
to give us the impression that all the government is trying to do is state that it is government policy that it must 
be an equal opportunity employer.  That is not what clause 25(1) says.  Clause 25(1) refers to the general policy 
to be followed in the performance of the commissioner’s functions.  I am a bit concerned about this clause.  I 
would not have a problem at all if it contained something like, “The minister may give written directions to the 
Commissioner on the general policy to be followed in respect of the administration of the Commissioner’s 
office”.  It is quite legitimate for the government to say that a government agency will use this or that airline or - 
Hon Kate Doust:  Or will not travel first class. 
Hon NORMAN MOORE:  Yes, will not travel first class, will be an equal opportunity employer and all the 
things that constitute fundamental government administration policy.  However, we do not know what the 
general policy of the government is for the commissioner’s functions.  As I said by way of comment earlier, the 
general policy can be whatever the government determines it to be at any particular time.  We all know that 
government policies change, often on the whim of the Premier or a minister, and a little note is sent from the 
Premier’s directorate stating what is now government policy.  I can foresee the commissioner for children being 
confronted with a scenario of serious concerns in the community about the welfare of children, such as has 
occurred with the Department for Community Development, and the commissioner saying to the minister that he 
or she will start the following day to conduct an inquiry into the Department for Community Development.  I can 
further foresee the minister saying that the commissioner should not do that because it is government policy that 
the commissioner not inquire into government agencies and the minister directing the commissioner to not 
conduct an inquiry.  The commissioner would then, pursuant to clause 25(4), tell the minister to get lost and that 
the commissioner will conduct the inquiry.  The commissioner would then be required, under the next part of the 
bill, to report that refusal in the annual report.  Once the commissioner did that, I suspect the commissioner’s 
tenure, which may end in six months, would be looking extraordinarily shaky; especially if the report into DCD 
revealed widespread incompetence and misadventure of children. 
I am therefore very concerned about this clause.  I had hoped all along that the Greens (WA) would support our 
position that the commissioner should have a significant degree of independence from the government and the 
minister.  If we want someone to take on the role of a children’s commissioner as envisaged, the commissioner 
must have independence, otherwise he or she cannot do the job.  The minister could be very persuasive, 
particularly if the minister had some impact on whether the commissioner’s contract was renewed, which is the 
ultimate control.  This clause is a problem.  I can understand that the government does not want somebody 
running off and doing all sorts of things willy-nilly without giving the government any consideration; however, 
the parliamentary secretary is trying to lead us up the garden path about the actual meaning of clause 25.  She is 
trying to create the impression that somehow or other the clause does not restrict the commissioner’s 
independence.  However, when read carefully, the clause seriously does that.  I am not at all happy with 
clause 25.  I am sorry that Hon Giz Watson will not proceed with her proposal to get rid of the whole clause, but 
instead will agree to the parliamentary secretary’s small amendment to amend “exceptional circumstances” to 
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“reasonable grounds”.  I suspect that if the commissioner tells the minister that the commissioner, for whatever 
reason, will not do what the minister says, whether there are reasonable grounds or exceptional circumstances, it 
will not make the slightest bit of difference about the commissioner’s relationship with the minister and his or 
her future.  I therefore believe that this is not a very good clause. 
The DEPUTY CHAIRMAN (Hon Ray Halligan):  To try to assist the progress of debate on this bill, is the 
Leader of the Opposition suggesting an amendment to the clause? 
Hon Norman Moore:  I think we should get rid of clause 25; but no, I just suggest that we vote against it. 
Hon KATE DOUST:  I will refer to some comments made by Hon Norman Moore and come back to the 
general policy.  The general policy referred to in the clause is about giving directions to the commissioner about 
how the commissioner might go about performing his or her functions.  Some examples given by Hon Norman 
Moore were perfectly legitimate examples of what that policy would be.  Hon Norman Moore said that if the 
government determined the policy, there would not be an inquiry conducted into DCD or any other body that 
people believed was not performing properly.  Subclause (2) states - 

A direction must not be given under subsection (1) in respect of a particular matter. 
An inquiry into DCD would be regarded as a particular matter.  The minister, therefore, cannot give a direction 
to prevent the commissioner from conducting that type of inquiry.  The commissioner, under part 5 of the bill, 
can, on his or her initiative, conduct a special inquiry.  The commissioner can choose to conduct an inquiry and 
the minister cannot direct the commissioner not to.  If the minister did that and the commissioner said that he or 
she would not accept the minister’s direction but would proceed to conduct an inquiry, for example into DCD, 
the commissioner would include the reasons for refusal in the report.  The minister must then table the report in 
Parliament.  I dare say that if the report were tabled in Parliament, there would be a fair degree of debate about 
why the government of the day had directed the commissioner to not conduct an inquiry into a particular matter.  
I think that follows.  All we are trying to do in this clause is give the commissioner some flexibility and make it a 
bit easier for the commissioner to go about conducting the work and performing the functions under the general 
policy.  The commissioner can say that a particular direction does not suit the way in which he or she is 
operating or the decisions he or she chooses to make about the day-to-day running of the organisation.  I think 
Hon Norman Moore’s concerns are unfounded about the government making a policy decision that would 
prevent the commissioner from following a particular line of inquiry.  I believe subclause (2) is quite clear: the 
minister cannot give a direction in respect of a particular matter.  If the minister does and the direction is 
rejected, a report would be tabled in Parliament and the minister would have to explain why the minister 
prevented the commissioner from performing his or her functions or from following a line of inquiry.   
Hon NORMAN MOORE:  This is my last go on this clause and I promise not to say any more.  However, one 
thing that needs to be understood is that there is a significant difference between general policy and a particular 
matter.  I agree with the parliamentary secretary that it is possible under clause 25(2) that a direction could not be 
given on an inquiry into DCD -  
Hon Kate Doust:  For example. 
Hon NORMAN MOORE:  Yes, that is an example.  That is because it could be argued that it is a particular 
matter.  However, if I were the government, I would just say under clause 25(1) that it is the general policy of 
this government that the children’s commissioner does not investigate government agencies.  That is not a 
particular matter; it is, in fact, a general policy.  This is the problem with this clause.  Who knows what “general 
policy” means?  Who knows what “particular matter” means?  It is my view, for what it is worth, that a general 
policy could say something such as, “The Commissioner shall not investigate a government agency.”  I would 
say that is a general policy.  I would also agree with the parliamentary secretary that it would be a particular 
matter if the government said that the commissioner could not investigate DCD and the lady who runs it.  The 
government would, therefore, not give a direction as a particular matter; it would just work out a general policy 
and say that under the general policy the commissioner could not do that.  The parliamentary secretary should 
not give us all that stuff about one thing stopping the government from doing another thing.  This clause is 
written in such a way that the government will be able to do whatever it wants to do with the children’s 
commissioner.  If necessary and if the circumstances are so concerning to the government, it will use this power 
to prevent the commissioner from doing things that it does not want the commissioner to do, and it will get away 
with it because it is covered under clause 25.   
Hon BARBARA SCOTT:  Hon Norman Moore has extended the opposition’s argument about the need for an 
independent Commissioner for Children and Young People.  Clause 18(i) reads - 

on the Commissioner’s own initiative or at the request of the Minister, to advise the Minister on any 
matter relating to the wellbeing of children;  
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If we do not delete this ministerial oversight of the commissioner, as the amendment proposes, how will the 
commissioner be able to make an inquiry of his own initiative?  If we do not delete the oversight of the minister 
but substitute “reasonable grounds” for “exceptional circumstances” in clause 25(3), will that give way to 18(i)?   
Hon KATE DOUST:  I am not sure what the member is getting at.  There is a difference between a request and 
a direction.  Clause 18(i) refers to “request of the Minister”.  I refer to some of the comments of Hon Norman 
Moore.  If a minister gives any type of direction to the commissioner about general policy, under subclause (5) 
the minister must table the written text of that direction in Parliament.  For example, the minister might say that 
according to government policy the commissioner is not to conduct an inquiry into DCD.  That direction will be 
tabled in Parliament, whether it has been accepted or not.  If the direction raises issues, they will more than likely 
be debated.  Any direction that the minister gives to the commissioner will be in writing and tabled.  This 
amendment gives the commissioner the opportunity to say no.  The commissioner will still have the capacity to 
conduct inquiries of his own initiative.  The key problem is the model the bill proposes.  The opposition wants a 
parliamentary policeman; the government wants an advocate for children who will speak on behalf of children 
and have a relationship with the minister.  However, he or she will have the capacity to say no to directions.  The 
commissioner can listen to the minister, offer advice to the minister or do his or her own thing.  If the situation 
arises that Hon Norman Moore referred to, and the minister of the day for whatever reason gave a particular 
direction on policy, regardless of whether it was accepted by the commissioner, it would be made in writing, 
tabled in Parliament and up for debate.  
Hon BARBARA SCOTT:  The parliamentary secretary has not answered my query but has in a very clear 
manner given away what the government is trying to achieve with this bill.  That is why we want ministerial 
oversight taken out of the bill.  The government wants to be able to direct the commissioner and wants 
ministerial oversight of the commissioner.  Many people in the general community have said time and again that 
what they want is not another government agency that is directed by the minister, but an independent 
commissioner with the powers of an ombudsman or an auditor general.  This clause provides for ministerial 
oversight.  If we put this clause in place, we will remove the ability for the commissioner to investigate and will 
get back to the advocacy role that the government has been talking about. 
Hon KATE DOUST:  If we go down the path the member is suggesting and remove the capacity for the 
minister to give a direction on a general policy area, and for that direction to be put in writing and tabled, we will 
remove ministerial accountability and transparency.  If we do not have ministerial accountability and 
transparency, we will not be able to provide protection for the commissioner if the minister gives a direction, 
because we will not know.  This clause will ensure that any direction that is given is aboveboard and transparent.  
If the minister gives a direction of a general policy nature to the commissioner, that direction will be in writing.  
It will be tabled in Parliament and will be open for debate both in the Parliament and by the public, and the 
minister will be either applauded or criticised for the direction.  If we remove this clause, all we will be doing is 
shadow-boxing.  We will be creating problems for the commissioner.  As the direction will be recorded and 
tabled, everyone will be aware of what is going on.  The commissioner does not need to agree with the minister’s 
direction.  This clause will not prevent the commissioner from setting up an inquiry into a particular matter on 
his or her own initiative.   

Hon BARBARA SCOTT:  I need to put the view of the opposition very clearly so that all members will 
understand that the opposition is committed to establishing an independent commissioner with the powers of an 
ombudsman or an auditor general.  Hon Norman Moore has looked closely at the Parliamentary Commissioner 
Act, as I have done.  The Ombudsman cannot be directed by a minister.  In our view, the issue is whether the 
minister should be given the power to direct the commissioner for children. 

The DEPUTY CHAIRMAN (Hon Ray Halligan):  Order!  We have already debated that issue.  The question 
before the chair is that particular words be deleted.  This is not a general debate; it is a debate about whether 
particular words should be deleted. 

Hon BARBARA SCOTT:  Thank you very much, Mr Chairman, for that clarification.  The deletion of these 
words may make part 4 of the bill a little better, but it is still contrary to what the opposition believes should 
happen.  The deletion will alter the whole of part 4 of the bill and the relationship between the commissioner and 
the minister.  The minister will still have the power to give a direction to the commissioner, because even though 
the words “exceptional circumstances” are to be deleted, the minister will still be able to give a direction on 
reasonable grounds.  I record the opposition’s dissatisfaction that the minister will still be given the power to 
give directions to the commissioner, even under those conditions.  

Amendment put and passed. 
Clause, as amended, put and a division taken with the following result - 
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Ayes (14) 

Hon Shelley Archer Hon Sue Ellery Hon Sheila Mills Hon Giz Watson 
Hon Matt Benson-Lidholm Hon Adele Farina Hon Louise Pratt Hon Ed Dermer (Teller) 
Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich  
Hon Kate Doust Hon Paul Llewellyn Hon Ken Travers  

Noes (13) 

Hon Ken Baston Hon Nigel Hallett Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Peter Collier Hon Ray Halligan Hon Helen Morton  
Hon Murray Criddle Hon Barry House Hon Simon O’Brien  
Hon Donna Faragher Hon Robyn McSweeney Hon Barbara Scott  

            

Pairs 

 Hon Graham Giffard Hon George Cash 
 Hon Sally Talbot Hon Anthony Fels 
 Hon Vincent Catania Hon Margaret Rowe 

Clause, as amended, thus passed. 

Clause 26:  Minister to have access to information - 

Hon GIZ WATSON:  Amendment 59/26 is standing in my name on the supplementary notice paper.  I 
indicated that I was intending to oppose this clause, but I have taken further advice.  I note that an amendment 
standing on the notice paper in the name of the parliamentary secretary will accommodate my concerns about 
this clause.  Therefore, I will not be opposing the clause. 

Hon KATE DOUST:  I move -  

Page 13, line 26 to page 14, line 13 - To delete the lines and insert instead  - 

(1) The Minister may request the Commissioner - 

(a) to furnish information in the possession of the Commissioner to the Minister; 
or 

(b) to give the Minister access to such information. 

(2) The Commissioner must comply with a request under subsection (1) unless, in the 
Commissioner’s opinion, there are reasonable grounds for not complying with the 
request. 

(3) If the Commissioner decides to comply with a request under subsection (1), the 
Commissioner must make the Commissioner’s staff and facilities available to the 
Minister for the purposes of obtaining the information and furnishing it to the 
Minister. 

This amendment has arisen out of discussion with Hon Giz Watson because of the view that the words as they 
currently stand in the bill are too strong, because they refer to the minister being “entitled” to have information.  
We have agreed that the words should be changed to “may request the Commissioner”.  The minister can ask for 
information but, again, it is up to the commissioner to decide whether to provide that information.  If the 
commissioner decides that there are reasonable grounds for not complying with that request, the information 
does not have to be provided.  If the commissioner does agree, the commissioner will make that information 
available to the minister.  Another follow-on amendment is standing in my name on the notice paper.  This 
would delete the definition in the bill of the word “document”.  I do not know whether the committee wants to 
deal with that now.   

Hon NORMAN MOORE:  All I have before me at the moment is the original amendment proposed by Hon Giz 
Watson to delete the clause.  I am told that some arrangement has been made and that there is now another 
amendment.   

Hon Giz Watson:  It is in supplementary notice paper issue 8. 

Hon NORMAN MOORE:  We have reached clause 26 and the parliamentary secretary has moved an 
amendment, which is fundamentally to remove the clause and replace it with another one, as I understand it.  Not 
having time to read all the amendment, I ask the fundamental question: why does the minister need to have 
access to information? 
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Hon KATE DOUST:  One of the reasons the minister may need to have access to information the commissioner 
might hold is that, as part of his ministerial responsibilities, the minister may need to respond to a question in 
Parliament.  Therefore, he may need to seek information from the commissioner to provide the answer.  It is up 
to the commissioner, under this amendment, whether that information is provided.  

Hon BARBARA SCOTT:  The minister having access to information held by the commissioner would 
undermine any independence or ability of the commissioner to act as an independent parliamentary 
commissioner scrutinising any government agency, no matter which minister it is.   

Hon Kate Doust:  What? 

Hon BARBARA SCOTT:  The parliamentary secretary should not say “what”.  Last night we were talking 
about the Attorney General, but we still have not got that in writing.  Is it now being suggested that the Attorney 
General -  

Hon Kate Doust:  You did not ask for that in writing.  

Hon BARBARA SCOTT:  I am saying that it is not in the bill.  Which minister will have access to the 
information that the commissioner has?  That is my first question.  If a minister is entitled to have access to the 
commissioner’s information, where does an independent commissioner of the Parliament stand?  How would the 
Corruption and Crime Commission, the Ombudsman or the Auditor General be able to operate if the minister 
were able to access all the information of those independent commissioners of the Parliament?  This is one of the 
major aspects of the independence of a commissioner.  If that independence were to disappear from the bill, it 
would make a mockery of public statements by members in this chamber that they would throw down the 
gauntlet to the government and make this commissioner truly independent of the government.  That 
independence cannot happen if a minister has access to all the information a commissioner for children may 
hold.  

Hon GIZ WATSON:  I am willing to support this amendment because it says that the minister may request, not 
require, the commissioner to furnish information and to give the minister access to information.  However, in the 
same way as was stated in the amendment to the previous clause with which we agreed, the commissioner can, 
on reasonable grounds, not comply with such a request.  The power will remain with the commissioner to say, on 
reasonable grounds, that the information will not be provided.  The commissioner will have that autonomy to 
decline to give the minister the requested information.  I believe that that is a significant provision.  

Hon BARBARA SCOTT:  In the light of the comments that have been made, which I accept are reasonable, 
which minister is the parliamentary secretary talking about? 

Hon KATE DOUST:  The minister referred to here will be the Attorney General.  

Hon BARBARA SCOTT:  Will the parliamentary secretary put a reference to the Attorney General into one 
line of this bill so that we in the opposition and the public of Western Australia understand which minister we 
are talking about? 

Hon KATE DOUST:  The government will not move to put the words “Attorney General” into the bill, because 
it does not want to restrict a future government from allocating those responsibilities to a particular minister.  
The Premier of the day will determine who will be responsible for the different portfolio areas.  The Premier of 
this government has determined that, when this bill is passed through Parliament, the minister responsible for 
this legislation will be the Attorney General, just as he is also responsible for a range of other types of 
commissioners, such as the Information Commissioner, the Corruption and Crime Commissioner and others.   

Hon NORMAN MOORE:  The amendment is marginally better than the original clause.  I agree with the 
parliamentary secretary about leaving out the Attorney General because I would not want him to be the minister 
in charge of this in the future.  I can think of other people who should be in charge of it instead of him.  I would 
not want it prescribed in legislation so that we were stuck with him for the next two years.  The amendment 
moved by the parliamentary secretary still contains a provision that the minister can have access to information 
and that the commissioner can refuse to provide that information if he has the nerve.  It is similar to the previous 
clause we debated.  If the commissioner for children has the intestinal fortitude to take on the minister, he can.   

The consequences are upon the commissioner for children in that regard.  The original proposition of the Greens 
(WA) to get rid of any requirement for the minister to be able to access information is the way to go.  I do not 
see that there will be any need for the minister to have access to the type of information the commissioner will 
have.  Presumably the commissioner will report to Parliament in the annual report.  We will then know what the 
commissioner has been up to.  It might be argued that the minister needs to obtain information from the 
commissioner to provide that information to the Parliament or that the minister is required to provide it to 
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Parliament.  However, that is not legislated for in the bill.  It simply says that the minister can have access to the 
information.  It does not say for whatever reason or that the minister wants the information to either provide it to 
Parliament or because the Parliament demands that he provide it.  It seems to me that we are fighting a losing 
battle and we will finish up with a lily-livered commissioner for children who will be fundamentally at the beck 
and call of the minister, albeit that we have inserted some weasel words about access to information in the 
previous clause and this clause. 

Hon RAY HALLIGAN:  I also have some concerns about this.  I note that under clause 8, “Tenure of office”, 
the commissioner is appointed for five years and may be reappointed but once.  In a couple of weeks’ time we 
will lose an Auditor General who has been in the office for 15 years and probably would have stayed even 
longer.  I believe it is particularly important to provide continuity of service and for someone in the role to have 
a thorough understanding of the job.  I do not know why the government is going down this path with the 
commissioner for children.  I suggest that it would not be a career enhancing move for anyone to deny the 
minister what the minister asks for.  Again, others have compared the measures put forward by the government, 
which are being supported by the Greens (WA), with measures in legislation covering many other areas that deal 
not with children’s lives, but with money or inanimate objects.  They deal not with flesh and blood, yet we allow 
the commissioners in those other areas enormous flexibility and power.  It appears this commissioner will be 
denied enormous flexibility and power.  The parliamentary secretary said that the minister may want information 
because a question has been asked in Parliament.  I am fully aware that the words “reasonable grounds” are 
being used.  I wonder what the situation would be if the commissioner wanted to prosecute someone.  I will 
anticipate the parliamentary secretary’s answer: they would be reasonable grounds.   

Again, we have a situation in which an enormous number of things will be taking place that are very similar to 
the circumstances with the Corruption and Crime Commission.  Other members have mentioned that.  We 
allowed the CCC and its commissioner to have enormous powers.  That is why a standing committee was set up 
to oversee it.  That is also why we would not allow members of the standing committee to look into operational 
matters, and rightly so.  That would have been totally and utterly improper.  Under those circumstances, we 
allowed a parliamentary inspector, who happens to be a well-known, well-recognised and well-qualified QC in 
Malcolm McCusker.  He has that power to look at operational matters.  I believe what has been created under the 
CCC is a particularly good example of what we should have created in this instance. 

I cannot understand why the government wants to go down this path.  I know that the government is trying to 
soften the edges, so to speak, by saying that the commissioner can decline, on reasonable grounds, to provide 
certain information.  I do not see where the government tried to put these types of clauses into the CCC act.  
Why has it suddenly softened the circumstances when it was more than happy to stand back from the CCC?  
Perhaps it is because it is an issue out in the community.  Misconduct and corruption are very important issues.  
The government wanted to set up something that everybody in Australia, and around the world, according to the 
chairman of the joint standing committee, could see is the epitome of what is required.  I accept that.  The 
government has done a good job in setting up the parliamentary inspector.  As a member of that oversight 
committee, I think it is working well.  There are a few loose edges but we will tighten them up.  What do we 
have here?  We have something completely different.   

Again, I return to the subject matter.  This bill is not about the Auditor General and dollars and cents or mobile 
phones and laptop computers that are easily replaced.  It is not about the Ombudsman, to whom people write and 
complain about the fact that nobody has replied to their letter.  It is not even about the Commissioner for Public 
Sector Standards, to whom someone can complain about not being elevated to another position.  We are talking 
about young children - flesh and bones.  We have had enough evidence before us for some considerable time to 
suggest that if any legislation should have been better than what we provided through this Parliament for the 
CCC, this is it.  It should be much better but, as far as I am concerned, it is much worse.  It is a sham.  The 
government does not have the courage of its convictions.  I do not believe anyone who supports the government 
in this instance has the courage of their convictions either.   

Hon KATE DOUST:  Hon Ray Halligan is right.  The children’s commissioner is different from the corruption 
commissioner.  We are not talking about a children’s corruption commissioner.  We are not looking at those 
types of issues.  We are talking about an advocate for children.  The amendment we are proposing will provide 
more independence for this commissioner than we currently have in the bill.  We are talking about the minister 
asking for information, not about the minister having an automatic entitlement.  In this situation the 
commissioner has the capacity to say, “No, you can’t have this information because of X, Y and Z reasons.”  The 
example given by Hon Ray Halligan about a potential prosecution is a good example.  I understand that the Burt 
commission recommended that ministers should have access to information that was in the hands of any 
statutory authority so that they could respond to parliamentary questions and other issues that are raised.  
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Hon Ray Halligan:  You didn’t do it with the CCC. 

Hon KATE DOUST:  Maybe we need to have a look at that when we review the way in which the CCC 
operates.  The member talks about the children’s commissioner.  However, this government has demonstrated its 
commitment to children in this state by getting this bill up in the first place and progressing it this far.  I will not 
go back over the history of what happened with the last government because that would defeat our purpose.  We 
are trying to make sure that we get this legislation through and that we accommodate all the concerns of the 
various parties in the Parliament so that a children’s commissioner is established as soon as possible.  We have 
agreed to amend the bill so that, instead of the minister having an automatic right to the information, he or she 
can request but there is no guarantee that he or she will be given that information if the commissioner has 
reasonable grounds to refuse to provide it.   

Hon BARBARA SCOTT:  I do not wish to prolong debate on this issue but it is an important issue for the 
opposition. The Select Committee on Advocacy for Children (Appointment of a Commissioner for Children) 
report includes features on the role of the commissioner for children, the main one of which is to be independent 
of government.  The select committee report states at paragraph 6.7 on page 62 - 

Independence from government is seen as essential by the vast majority of submissions and those who 
provided oral evidence at hearings.   

It was pointed out by one advocate - 

that a commissioner must be able to act as a “…fearless advocate…through legal means or policy 
articulation, without political redress, and be protected from the usual bureaucratic punishment for 
being a squeaky wheel: budget cuts and administrative restructures.” 

There was a clear direction by the select committee of the Parliament.  It took submissions from across Western 
Australia which stated that the children’s commissioner should have proper powers to act as an independent 
advocate for children.  Hon Norman Moore rightly pointed out that any commissioner who refused a request 
from a minister would probably not find himself in the job for very long.  Therefore, this clause is important 
because the government wants to give the minister access to information held by the commissioner, and the 
commissioner will have to comply with the request.  The government’s opinion of true independence is opposite 
to that of the opposition’s.  

Hon KATE DOUST:  I will pick up on the question of independence.  The independence of the commissioner is 
set out clearly in clause 24.  The commissioner will be appointed by the Governor, and the commissioner will 
take an oath of office to faithfully and impartially perform the functions of the office and he will not be subject 
to the direction of the minister.  I think that is clear.  All we are trying to do with this amendment is to give the 
commissioner more independence and the capacity to say to the minister that he or she cannot have information 
if it is requested it.  I do not know what the member’s problem is with that. 

Hon RAY HALLIGAN:  I hear what the parliamentary secretary is saying.  She has explained this ad nauseam, 
just as we have asked the question ad nauseam.  I am not denying that.  However, it still concerns me greatly that 
clause 4, “Guiding principles” - admittedly it has been agreed to, and I am not denying that - states -  

In the administration of this Act the following principles must be observed -  

(a) the principle that children should be given the opportunity to participate in matters that affect 
their wellbeing; 

That leaves it to the children. 

Hon Kate Doust:  That has been amended. 

Hon RAY HALLIGAN:  Has it?  I apologise.  Hon Giz Watson was successful on that occasion. 

Hon Kate Doust:  No, I was, actually. 

Hon RAY HALLIGAN:  Hon Giz Watson bowed to the parliamentary secretary.  I am sorry, Madam Deputy 
Chair.  I know that under clause 18 the first function of the commissioner is to be an advocate for children.  
However, I am also mindful of the guiding principles.  In the administration of the act, the guiding principles 
refer to many other things as per the parliamentary secretary’s amendment.  It seems to me that there does not 
appear to be a total commitment.  That is my opinion.  The parliamentary secretary will have a different opinion, 
and that is fine.  The government has already decided on the path that it will follow, and the opposition has 
already expressed an opinion on the path that it believes the government should have followed.  I do not believe 
any further argument is required.  Clear lines have been drawn showing where the government stands and where 
the opposition stands.  The issue in the future will be, in the minds of the general community, particularly 
mothers, fathers and grandparents, whether the government has in fact done enough. 
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Amendment put and passed. 
Hon KATE DOUST:  I move -  

Page 14, lines 15 to 17 - To delete the lines. 
This is merely a follow-up amendment.  Now that we have amended the earlier part of the clause, members will 
note that there is no reference to the word “document” in that amended provision.  Therefore, we seek to delete 
that definition from the bill, so that the definition that will remain, which is referred to in the amendment that we 
have just passed, is that of “information”.  It is really tidying up the remainder of that clause. 
Hon BARBARA SCOTT:  I seek some clarification.  Now that the words on page 13 have been deleted and 
replaced, will we have a vote on the whole clause? 
The DEPUTY CHAIRMAN (Hon Louise Pratt):  We are just dealing with the amendment.  After we have 
dealt with the amendment, we will vote on the whole clause, as amended. 
Hon BARBARA SCOTT:  No, the Deputy Chairman did not put the whole clause; she just put the amendment. 
The DEPUTY CHAIRMAN:  I have not yet put the whole clause.  We have dealt with an amendment to the 
clause. 
Amendment put and passed.   
Clause, as amended, put and a division taken with the following result - 

Ayes (14) 

Hon Shelley Archer Hon Sue Ellery Hon Sheila Mills Hon Giz Watson 
Hon Matt Benson-Lidholm Hon Adele Farina Hon Louise Pratt Hon Ed Dermer (Teller) 
Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich  
Hon Kate Doust Hon Paul Llewellyn Hon Ken Travers  

 

Noes (13) 

Hon Ken Baston Hon Nigel Hallett Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Peter Collier Hon Ray Halligan Hon Helen Morton  
Hon Murray Criddle Hon Barry House Hon Simon O’Brien  
Hon Donna Faragher Hon Robyn McSweeney Hon Barbara Scott  

 

            

Pairs 

 Hon Graham Giffard Hon George Cash 
 Hon Sally Talbot Hon Anthony Fels 
 Hon Vincent Catania Hon Margaret Rowe 
 
 
Clause, as amended, thus passed. 

Clause 27:  Consultation -  
Hon RAY HALLIGAN:  I note that no amendments to the clause have been proposed.  However, the clause 
states -  

The Commissioner and the Minister, at the request of either, are to consult together, either directly or 
through appropriate representatives, in relation to any aspect of the Commissioner’s functions. 

There is no ouster in the clause.  It provides no opportunity for the commissioner to say, “Hang on; what you 
want to talk about is a case that I am developing against somebody.”  Let me put that another way.  If the 
commissioner, for legal reasons, has no wish to consult with the minister, will that opportunity be available to 
the commissioner under clause 27? 

Hon KATE DOUST:  My understanding is that they must consult.  I also understand that there are similar 
provisions in the Parliamentary Commissioner Act 1971 that state that the commissioner shall consult with the 
minister before forming a final opinion on any of the matters referred to.  I do not understand why it would be a 
bad thing for the minister and the commissioner to consult from time to time, if either of them wanted to.  By 
having a provision in this bill worded in this way, it may be the commissioner who may choose on a one-off or 
regular basis to talk to the minister.  It may not only be the minister wanting the discussion.   
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Hon RAY HALLIGAN:  That is quite an argument, but it has nothing to do with the wording of clause 27.  
This clause says that they are to consult; not may consult.  In the other clauses we gave the commissioner an out 
and said that if, on reasonable grounds, they had no wish to consult, they did not have to.  Under clause 27 they 
are to consult if the minister says to the commissioner, “I want to consult with you; you are to consult with me 
under clause 27.”  Is the parliamentary secretary suggesting that they can pass the time of day and the 
commissioner can say to the minister, “Look, this issue is likely to go before the courts”, or “ This issue is in the 
hands of the police and I have no wish to talk to you about it.”  Do they have that right under clause 27?   

Hon Kate Doust:  Yes.   

Hon RAY HALLIGAN:  Is that the parliamentary secretary’s interpretation?  Please stand and have it recorded 
in Hansard.  

Hon KATE DOUST:  I understand the way that this clause is structured.  It is not just about the commissioner 
and the minister coming together for a meaningful discussion, as the member put it.  The discussion has to be 
meaningful and they have to talk to each other.  At the end of the day, it does not mean that either of them has to 
agree with what the other has said or, in the case that we discussed earlier, follow any direction that may be 
given as a result of that consultation.  I do not know why consultation is a bad thing.   

Hon RAY HALLIGAN:  One would expect it would be if sub judice were involved.  Why will the minister - by 
the way, it will be the same minister - stand at arm’s length from the Corruption and Crime Commission but will 
not stand at arm’s length from the commissioner?  I would like the parliamentary secretary to explain that.   

Hon BARBARA SCOTT:  I seek clarification of the issue that Hon Ray Halligan raised about consultation.  We 
find it unacceptable that the commissioner will have to, at the request of the minister, consult about the functions 
of the commissioner.  It seems to me that it is almost like an interrogation about the functions of the 
commissioner.  It is only on any aspect of the commissioner’s function that the minister can demand or request 
that there be consultation.  If it is not a further ministerial oversighting of the commissioner, I ask the 
parliamentary secretary to explain the purpose of that.  It is unacceptable to the opposition. 

Hon KATE DOUST:  This clause is to afford either the minister or the commissioner the opportunity to come 
together and talk about how things are working and whether or not they are working well.  It is an opportunity to 
have a discussion about how things are going.  I do not know why that is a problem.  This has not been raised as 
an issue of concern in any of our previous discussions on this bill. 

Hon RAY HALLIGAN:  It may not have been because we did not have all these amendments that we are being 
asked to pass, some of which refer to these reasonable grounds and which were concluded only during the dinner 
break.  I am raising this matter now because of the parliamentary secretary’s earlier amendments.  I understand 
that she said that the minister and the commissioner getting together and talking about things in general could be 
called normal consultation.  However, exactly the same words in this clause could be taken to a greater extreme.  
I understand what the parliamentary secretary is saying but please understand what I am saying.  The 
parliamentary secretary is reading this clause in a very narrow context and suggesting to members of this 
chamber that it is the only way in which it will be used, but it has the capacity to be used differently.  The reason 
I was flippant and talked about the minister and the commissioner coming together to talk about the weather or 
the AFL matches coming up the following weekend was that if they were to get together and talk about anything, 
they would talk about cases and how things were going.  I think those were the parliamentary secretary’s words.  
If the minister asked about cases that the commissioner had no wish to talk about, in what position would that 
place the commissioner? 

Hon KATE DOUST:  It may very well be that the minister and the commissioner would talk about aspects of 
the work.  It may be that the commissioner would want to consult with the minister to say, “We are having 
difficulty operating with the money that we have been allocated; how about you give us some more money?” 

Hon Ray Halligan:  I am fully aware of that. 

Hon KATE DOUST:  It may be that the commissioner would want to consult with the minister about getting 
more staff for the office. 

Hon Ray Halligan:  Use my examples; not yours.  I have agreed with yours. 

Hon KATE DOUST:  They may very well talk about general matters related to a case, but they would not use 
specific names or details because people’s privacy would be protected.  There are other amendments to the bill 
that will deal with those areas.  Again, I come back to the question: what is wrong with the minister and the 
commissioner, if either of them requests it, meeting to talk about whatever they choose to talk about or 
delegating other people to meet on their behalf to talk about matters that either of them want to raise?  It may 
very well be that that is an effective method of communication.  Is it not normal practice for ministers to meet 
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with very senior people in their agencies, chairs of committees or a range of other people to talk about how 
things are going?  How else would the commissioner communicate to the minister that he or she had concerns 
about how he or she was functioning?   

Hon BARBARA SCOTT:  This line of argument is indicative of the government’s tunnel vision about how the 
commissioner should work with the minister.  In the view of the Advocacy for Children (Appointment of a 
Commissioner for Children) Select Committee and as set out in submissions it received, the commissioner 
should report to the Parliament.  It has been customary for the Auditor General, for instance, to indicate to the 
minister his intention to release a report about children in hostels or whatever.  However, it is not customary for 
an independent commissioner of Parliament to be approached by the minister to talk about the functions of the 
commissioner.  Although this is not about a parliamentary commissioner, the opposition opposes this clause for 
the same reasons it opposed clauses 25 and 26; namely, the interference by the executive of the day in the 
operations of the Commissioner for Children and Young People.  It is not what the people of Western Australia 
have been seeking in the model for a commissioner for children.  The opposition sees no need for a 
commissioner to sit down with the minister to discuss the commissioner’s functions.  

Hon KATE DOUST:  Consulting is not interfering; consulting is communicating between parties.  This 
provision is not unique.  I refer the member to section 21B of the Disability Services Act 1993, which reads in 
part - 

The Commission must consult the Minister before it enters upon a course of action that in its opinion - 

Section 16(1) of the Forest Products Act 2000 reads - 

The commissioners and the Minister, at the request of either, are to consult together, either personally or 
through appropriate representatives, in relation to any aspect of the operations of the Commission. 

The clear distinction we must make is that the opposition keeps talking about a parliamentary policeman and the 
government keeps talking about an advocate for children.   

Clause put and passed. 

Clause 28:  Establishment of special inquiry - 

Hon BARBARA SCOTT:  I move  - 

Page 15, lines 3 to 7 - To delete the lines and insert instead - 

(1) The Commissioner may conduct a special inquiry into a matter affecting the well 
being of children and young people. 

(2) Subject to subsection (3) the Commission may cause a notice of a special inquiry to 
be published in any manner that the Commissioner considers appropriate. 

(3) If the Commissioner establishes a special inquiry under subsection (1) which may 
affect the interests of any government agency or non-government agency, or any 
officer or employee of any government agency or non-government agency, then the 
Commissioner must give a notice of the special inquiry to the principal officer of the 
agency and, in the case of a government agency, the relevant Minister. 

(4) A notice under this section must specify - 

 (a) the matter to which the inquiry relates; 

 (b) the period during which the inquiry is to be held; 

 (c) details of any hearings that are to be held; 

 (d) the manner in which submissions to the Commissioner may be made. 

This is a new clause that seeks to replace clauses 28 and 29.  It removes ministerial oversight and gives 
discretion about publicity.  Given that this issue is about children, occasions might arise when it is inappropriate 
to publicise an inquiry.  The provisions covering the treatment of such a situation should be compared with the 
secrecy provisions of the Children’s Court.   

Unfortunately, the bill requires that all special inquiries be advertised.  That is yet another example of the 
government’s carelessness or ignorance with regard to this issue.  The amendments will ensure also that the 
relevant minister, not just the Minister for Community Development, or whoever is the responsible minister 
under the bill, and the agency CEO, are notified if the commissioner establishes a special inquiry that may affect 
the interests of that minister.   
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Hon KATE DOUST:  We will not support the amendment moved by Hon Barbara Scott.  Some of the changes 
that Hon Barbara Scott is proposing are quite interesting.  The changes will make it discretionary for the 
commissioner to give public notice of a special inquiry.  I would have thought that if the commissioner wanted 
to conduct a special inquiry into systemic issues in a particular agency, the commissioner would want public 
comment rather than a secret inquiry that might not be able to garner the same level of information.  The changes 
would mean also that the inquiry would not be transparent and accountable.  This is particularly important given 
the extensive powers that will be given to the commissioner under a special inquiry to enter private property on a 
warrant.  Under the proposed changes, notice must be given individually to each government or non-government 
agency whose interests may be affected.  This is an impossible and very impractical formula.  It is very vague 
and will be far too onerous for the commissioner.  We have already talked about a number of amendments that 
the member has sought to make that are also very broad and will impose a far greater workload on the 
commissioner than what we have anticipated.  We oppose the amendment. 

Hon BARBARA SCOTT:  I find it curious that the parliamentary secretary would dismiss the importance of the 
need for the commissioner for children to hold a secret inquiry on the grounds that she wants transparency.  The 
Gordon inquiry, which looked into the death of Susan Taylor, is a good example of the type of inquiry to which 
we might not want dozens of people to have input.  As I have said, these amendments will remove ministerial 
oversight and provide the commissioner with discretion about whether to make an inquiry public.  The death of 
baby Wade Scale is another good example.  When children are involved, there will be times when it is 
inappropriate to make an inquiry public.  In our view, this amendment should be compared with the secrecy 
provisions of the Children’s Court.  It is not always appropriate to make an inquiry public.  The commissioner 
should be given the discretion to determine whether to make an inquiry public.   

Hon KATE DOUST:  I want to clarify one matter.  The government does support the commissioner’s capacity 
to conduct a special inquiry on his or her own initiative.  That is very clear from section 28(1) of the bill.  There 
is no confusion on our part that the commissioner should have the power, if he or she so chooses, to conduct a 
special inquiry.  Our concern is that the member’s amendment will remove the transparency that is required.  We 
do not want to go down the path of having secret, closed-door inquiries.  If the commissioner wants to conduct 
an inquiry into broad issues, it should be open to the public to participate.  People who want to give information 
to the commissioner, or who may have instigated a complaint, will be protected under the secrecy provisions that 
we will hopefully get to soon. 

The amendment we are considering is to part 5, “Special inquiries”.  I would just like to read to the chamber 
subclause (2) relating to the establishment of a special inquiry to reiterate the opposition’s concern about 
ministerial oversight.  Subclause (2) states - 

The Commissioner must consult with the Minister before conducting a special inquiry. 

So, the minister’s department is forewarned.  Unless the commissioner is given the power to obtain documents 
that we would like to see, the public will not have confidence that the commissioner will conduct a special 
inquiry in confidence and that the best interests of the child will be the paramount consideration.  If clause 28 
stays as the government wishes, it will say the commissioner must consult with the minister before conducting a 
special inquiry.  We are saying the commissioner may conduct a special inquiry into a matter affecting the 
wellbeing of children and young people, and we have set out how such an inquiry could be established.  
Unfortunately, as I have said before, the bill requires that all special inquiries be advertised.  We do not agree 
with that.  The amendment will ensure that the relevant minister - not just the minister responsible for DCD, or 
whoever is finally responsible - and the agency CEO are notified if the commissioner establishes a special 
inquiry that may affect that minister’s interests.  That is not part of a transparency operation in good governance.  
If the police think a thorough investigation is warranted, they do not tell people they are undertaking such an 
investigation.  They particularly do not tell the police minister.  It is incongruous to say that because we need 
transparency in government, the commissioner must consult the minister before conducting a special inquiry. 

Hon KATE DOUST:  To pick up on the comments Hon Barbara Scott just made, it is not a matter of 
conducting an inquiry into corruption; the inquiries are about how to advance the wellbeing of children and 
young people in our state.  The provisions in the bill simply say the commissioner can instigate an inquiry on the 
commissioner’s own initiative into any matter the commissioner sees fit.  With regard to the commissioner 
consulting with the minister, that is simply a matter of the commissioner saying to the minister words to the 
effect that “We are going to conduct an inquiry into X, Y or Z.”  It is not a witch-hunt of particular individuals or 
agencies.  The commissioner may be inquiring into why things may be happening, or he may be looking into 
other areas.  This is not seeking the minister’s permission to conduct the inquiry; this is advising, consulting, 
telling or informing the minister that an inquiry will be conducted.  It does not matter whether the minister 
supports it or rejects it.  Whoever is the commissioner will proceed with the inquiry.   
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It would not be a secret inquiry because it would not be investigating a criminal situation.  If a matter were 
referred to the Commissioner for Children and Young People that involved the abuse of children or any other 
sort of corruption, I assume it would be referred to the appropriate authority, be it the police, the Ombudsman or 
whatever relevant body would deal with those issues.   

Progress reported and leave granted to sit again, pursuant to sessional orders. 
 


